THE OBLIGATION OF
THE STATE VOCATIONAL REHABILITATION (VR) AGENCY TO
PROVIDE ASSISTIVE TECHNOLOGY

Ron Hager and Bill Mastroleo, National AT Advocacy Project
a project of Neighborhood Legal Services, Inc. « Buffalo, New York
(716) 847-0650 e rhager @nls.org, bmastroleo@nls.org

I ntroduction

A. Congress, pursuant to Title | of the Rehabilitation Act, gives money to states to provide
voceationd rehabilitation (VR) services for persons with disabilities. 29 U.S.C. 88 701 et
seq.; 34 C.F.R. Part 361.

B. Find amendments to the vocationa rehabilitation regulations gppeared in the Federd
Register on February 11, 1997. 62 Fed. Reg. 6308 (Feb. 11, 1997). These amendments
are effective March 13, 1997. 1d. Citations to the regulations are as amended.

C. On August 7, 1998, President Clinton signed into law the Workforce Investment Act of
1998. Included within the Workforce Investment Act were the Rehabilitation Act
Amendments of 1998 (Rehab * 98), reauthorizing the Rehabilitation Act through 2003.

1 The Workforce Investment Act (WIA) isamgor federd effort to incorporate a
myriad of federa job training programs into a coordinated, comprehensive system.

2. States are required to develop statewide and local plans and to include the
vocationa rehahilitation (VR) system in that process.

3. Although Congress had contemplated merging the VR system into the WIA, VR is
maintained as a separate program to meet the vocationd training needs of people
with disgbilities.

4, But, the vocationa training opportunities of the state workforce investment system
are clearly intended to be available to individuas with disabilities. See Section
2(b)(1)(A).H

5. Citations are to the Rehabilitation Act as amended by Rehab ‘98.

D. To recaive funding, a state must submit a plan consistent with the law. 29 U.S.C. § 721.

E It must designate a Single Sate agency to adminigter the plan unless it designates a second
agency to provide servicesto individuds who are blind. 1d. § 721(a)(2).

'References without U.S.C. citations are to the uncodified version of the law.



F. VR agencies can fund awide range of goods and services, including "rehabilitation
technology,” [i.e., assstive technology (AT)] that are connected to a person's vocationa
god.

G Congress has gated that VR services are to empower individuas to maximize
employability, economic sdf-sufficiency, independence and integration into the work place
and the community through comprehensive and coordinated state-of-the-art programs. 1d.
§ 701(b)(1)(emphasis added).

. Basic Eligibility Criteria

A. To receve services an individua must be disabled [seeid. § 720(20)(A)] and require VR
services to prepare for, enter, engage in, or retain gainful employment. 1d. 8 722(a)(1).

B. Potential employment outcomes were expanded by Rehab *98.

1. Employability had been defined asfull or part-time competitive employment to the
greatest extent practicable, supported employment or other employment consistent
with the individud's strengths, abilities, interests and informed choice. 34 CF.R. 8
361.5(b)(15).

2. Rehab * 98 adds sl f-employment, telecommuting and business ownership as
successful employment outcomes. 29 U.S.C § 705(11)(C).

C. Persons must show amenta, physica or learning disability that interferes with the ability to
work.

1. The disability need not be so severe as to qudify the person for Socia Security
Disahility Insurance (SSDI) or Supplementa Security Income (SSI) benefits.

2. The disability must only be a subgtantia impediment to employment. 29U.SC. §
705(20)(A).

3. The Rehabilitation Act Amendments of 1998 (Rehab ‘ 98) change the designation of
individud with a severe or most severe disability to individud with aggnificant or
most significant disability. 20 U.S.C. § 705(21).

4, Recipients of SSDI or SSI are presumed to be digible for VR services, as
individuds with a ggnificant disability, provided they intend to achieve an
employment outcome. 29 U.S.C. § 722(a)(3).

D. Although VR sarvices may be denied if a person cannot benefit from them, apersonis
presumed cgpable of employment despite the severity of a disability unless the VR agency
shows by clear and convincing evidence that he or she cannot benefit from services. 29
U.S.C. 8§ 722(a)(2); 34 C.F.R. § 361.42(a)(2).
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Prior to determining that a person with a severe disability isincgpable of benefitting from

VR sarvices, the state VR agency must conduct an extended evauation. 34 CF.R. §
361.42(d).

F. In order of sdection sates, where not dl potentidly digible individuas with disabilities will
be able to receive VR sarvices, Rehab * 98 makes some provision for those who are not

served.

1.

They are entitled to an gppropriate referrd to other State and Federd programs,
including other providers within the State workforce investment system. 29 U.S.C.
§ 721(a)(5)(D) and (20).

The State VR agency must enter into an agreement with other providers within the
dtatewide workforce investment system, which may include intercomponent staff
training and technica assistance regarding:

[T]he promotion of equd, effective, and meaningful participation by individuas with
disabilities in workforce investment activities in the State through the promotion of program
accesshility, the use of nondiscriminatory policies and procedures, and the provision of
reasonable accommodations, auxiliary aids and services, and rehabilitation technology, for
individuas with disabilities ... . 29 U.S.C. § 721(a)(11)(A)(i)(I1).

3.

Mogt of these requirements are dready mandatory for recipients of Federa funds
pursuant to Section 504 of the Rehabilitation Act of 1973 (29 U.S.C. § 794) and
for providersthat are covered by the Americans with Disabilities Act.

The Individualized Plan for Employment (I PE)

A. I ntroduction

1.

The Individudized Written Rehabilitation Plan (IWRP) has been changed to the
Individuaized Plan for Employment (IPE). 29 U.S.C. § 722(b).

After digibility is established, the next step isto develop the IPE.
This plan, which isto be developed by the consumer, with assstance from the VR

counselor, isto be set forth on aform provided by the State VR agency. 29
U.S.C. 8 722(b)(2)(A).

B. Informed Choice

1.

2.

Rehab’ 98 revol utionizes informed choice.

VR agencies must assst individuasin their exercise of informed choice throughout
the VR process, including the assessment, selection of an employment outcome, the
specific VR servicesto be provided, the entity which will provide the services, the
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method for procuring services and the setting in which the services will be provided.
29 U.S.C. 8§ 722(d)(2) - (5).

3. The VR agency mugt il gpprove the Individudized Plan for Employment (IPE),
but the individua decidesthe levd of involvement, if any, of the VR counsdor in
developing the IPE. 29 U.S.C. 8 722(b)(1)(A) & (2)(C).

4, The stated reason for such an expanded role for the consumer was Congress belief
“that a consumer-driven program is mogt effective in getting people jobs.”
Congressional Record—-House, H6693, July 29, 1998.

5. To foder effective informed choice, the State must * develop and implement flexible
procurement policies and methods that facilitate the provison of services, and that
afford digible individuas meaningful choices among the methods used to procure
services....” 29 U.S.C. § 722(d)(3).

6. The legidative history underscores the impact of these provisons:
The Conferees expect that these changes will fundamentaly change the role of the client-
counsdor relaionship, and that in many cases counsdors will serve more as facilitators of
plan development. Congressiona Record-House, H6693, July 29, 1998.
C. Developing the IPE

1 Any sarvice to be provided or funded by the VR agency must be specified on the
IPE.

2. The IPE should enable the individud to achieve the agreed upon employment
objectives and must include the following [29 U.S.C. § 722(b)(3)]:

a The specific employment outcome, chosen by the individud, consistent with
the unique strengths, concerns, abilities and interests of the individua
(emphasis added).

b. The specific VR services to be provided, in the most integrated setting
appropriate to achieve the employment outcome, including appropriate
assgtive technology (AT) and persond assistance services.

C. Thetimdine for initiaing services and for achieving the employment
outcome.

d. The specific entity, chosen by theindividud, to provide the VR services and
the method chosen to procure those services.

e The criteriafor evauating progress toward achieving the employment
outcome.
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f. The respongibilities of the VR agency, theindividua (to obtain comparable
benefits) and any other agencies (to provide comparable benefits).

s} For individuas with the most significant disahilities that are expected to
need supported employment, the extended services to be provided.

h. The projected need for post employment services.

The IPE must be reviewed at least annudly and, if necessary, amended if there are
subgtantive changes in the employment outcome, the VR servicesto be provided or
the service providers.

Any changeswill not take effect until agreed to by the individua and the VR
counselor. 29 U.S.C. 8 722(b)(2)(E).

V. Available Services

A. VR sarvices are defined as any services described in an I|PE which are necessary to assst
an individud with adisability in “preparing for, securing, retaining, or regaining an
employment outcome that is consstent with the strengths, resources, priorities, concerns,
abilities, capabilities, interests, and informed choice of theindividud.” 1d. § 723(a).

B. Services mugt include, but are not limited to, the following [Id. 8§ 723(a); 34 C.F.R. 8
361.48(a)]:

1.

7.

8.

The assessment to determine digibility and needs, including, if gppropriate, by
someone skilled in rehabilitation technology (i.e, AT).

Counseling, guidance and job placement services and, if gppropriate, referrasto
the services provided by Workforce Investment Act providers.

Vocationd and other training, including higher education and the purchase of toals,
materias and books.

Rehabilitation technology, including vehicular modification, telecommunications,
sensory, and other technologica aids and devices. (This section merely combines
two provisonsinto one)

Supported employment.

Occupationa licenses, toals, equipment, initial stocks and supplies.

Persona ass stance services while receiving VR sarvices.

Maintenance for additiona cogtsincurred during rehabilitation.
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10.

11.

12.

13.

14.

a In Scott v. Parham, 422 F.Supp. 111 (N.D.Ga. 1976), the Court struck
down alimitation on maintenance to only those recelving VR sarvices
outside of the home or home community because it failed to account for the
individudization requirements of the Act.

Physica or mentd restoration to reduce or eiminate impediments to employment,
to the extent financia support is not available from other sources, including health
insurance or other comparable benefits.

“Trangportation, including adequate training in the use of public transportation
vehicles and systems, that is provided in connection with the provision of any other
sarvice described in this section and needed by the individud to achieve an
employment outcome (emphasis added).”

a Trangportation may include van purchase.

b. Under the new regulations, trangportation is defined as "travel and related
expenses that are necessary to enable an applicant or digible individud to
participatein a[VR] sarvice!" 34 C.F.R. § 361.5(b)(49).

C. A note, following the quoted regulation, specificaly Sates that "[t]he
purchase and repair of vehides, including vans' is an example of an expense
that would meet the definition of trangportation. 1d. (Note).

Interpreter services for individuas who are deaf and readers for individuals who are
blind.

Technicad assstance for those who are pursuing telecommuting, self-employment or
small business operation.

Trangtion services for sudents with disabilities to facilitate the achievement of the
employment outcome identified in the IPE, when appropriate.

Post-employment services necessary to assist an individud to retain, regain or
advance in employment.

C. The rehabilitation technology services envisoned by Title | of the Rehabilitation Act can
take many forms and are in no way limited by the Act.

D. The State Plan must describe the "manner in which the broad range of rehabilitation
technology services will be provided," including training and the provision of AT. Id. §
361.48(b) (emphasis added).

E Post-employment services.
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VI.

1 Each |PE mugt indicate the expected need for post-employment services and, prior
to adecison that an individua has achieved an employment outcome (see above),
there must be a reassessment of the need for post-employment services. Any such
services must be indluded on the IPE. 1d. § 361.46(c).

2. Defined as services provided after the person has achieved an employment
outcome which are necessary for the individua "to maintain, regain or advance in
employment.” Id. § 361.5(b)(37) (emphasis added).

3. A note to the regulations indicates that post employment services are not intended
to be complex or comprehensive and should be limited in scope and duration. If
more comprehensive services are required, a new rehabilitation effort should be
considered. 1d.

4, Post-employment services are to be provided under an amended IPE. Therefore,
there is no need for are-determination of digibility. Id.

Financial Need Criteria

A. Thereis no requirement that a state consder financia need when providing VR services.
Id. § 361.54(a).

B. If agtate VR agency chooses to establish afinancid needs test it must establish written
policies which govern the determination of financid need and which identify the specific VR
services that will be subject to the financid needstest. 1d. § 361.54(b)(2).

C. The following services must be provided without regard to financid need:

1 Diagnogtic services,
2. Counsding, guidance and referral services,
3. And, job placement. 1d. § 361.54(b)(3).

Maximization of Employment

A. Prior standard
1 Asinitidly stated, the statutory purpose of the entire VR Act was to:

[D]evelop and implement comprehensive and continuing state plans for meeting the current

and future needs for providing [VR] services to handicapped individuds ... so that they may

prepare for and engage in gainful employment. 29 U.S.C. § 701(1).

2. Theinitid purpose of Title| of the Act wasto:
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[A]ssst States to meet the current and future needs of handicapped individuas, so that such
individuas may prepare for and engage in gainful employment to the extent of their
capabilities. 29 U.S.C. § 720(q).

3. In Cook v. PA Bureau of Vocational Rehabilitation, 45 PA. CMWLTH. 415,
405 A.2d 1000 (1979), the court noted that the above-quoted statutory language
did not equate to being employed at “any job.” The petitioner had aB.A. and
conceded that he could “get ajob,” but sought VR funding for law school. The
court remanded because the record was incompl ete.

B. The maximization language was first added by 1986 amendments. Pub. L. 99-506, Titlel,
§101, 100 Stat. 1808. Asfirst stated in 1986, the standard was "to develop and
implement ... comprehensive and coordinated programs of VR ... to maximize ...
employability, independence, and integration into the workplace and the community.”

C. The legidaive history emphasized Congressond intent

[T]he overdl purpose of the Act isto develop and implement

comprehensive and coordinated programs of rehabilitation for handicapped
individuaswhich will maximize their employahiility, independence and

integration into the work place and the community. The Committee views

[the Act] as a comprehensive set of programs designed to meet the broad

range of needs of individuaswith

handicaps in becoming integrated into the community and in reaching their highest
level of achievement.

Pub. L. 99-506, Titlel, § 101, 100 Stat. 1808. S. Rep. No. 388, 99th Cong., 2d Sess. 5 (1986)
(emphasis added), as quoted in Polkabla v. Commission for the Blind, 183 A.D.2nd 575, 576,
583 N.Y.S.2d 464, 465 (1st Dept. 1992).

D. As currently stated, the purpose of the Rehahilitation Act isto:

[E]mpower individuas with disabilities to maximize employment, economic
sdf-aufficiency, independence, and incluson and integration into society,
through ... comprehensive and coordinated state-of-the-art programs of
vocationd rehabilitation. 29 U.S.C. § 701(b)(1)(A) (emphasis added).

E The current statutory language, which was added in 1992, strengthens the standard, asiit
now requires the VR agency to maximize an individud's economic sdf-sufficiency.

F. New Rehahilitation Services Adminigration (RSA) Policy Directive
1. On August 19, 1997, the federd Rehabilitation Services Adminigtration (RSA)

issued a Policy Directive, RSA-PD-97-04, which governs State V ocational
Rehahilitation (VR) agencies.
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2. This directive requires State VR agencies to gpprove vocationd goas and the
services to meet these god s to enable persons with disabilities to maximize their
employment potentid. This directive represents a dramatic shift in RSA policy.

3. The Augusgt 1997 Palicy Directive concerns the "employment god™ for an individud
with adisability. It rescinds a 1980 policy and describes the standard for
determining an employment god under Titlel.

4, RSA's 1980 policy, 1505-PQ-100-A, identified "suitable employment” as the
gtandard for determining an gppropriate vocationa god for an individud with a
disability. Inthat policy and in an earlier, 1978 policy (1505-PQ-100), RSA
described "suitable employment” as "reasonable good entry level work an individua
can satisfactorily perform.”

5. Many agencies would not gpprove the training and other services needed to dlow a
person to maximize employment potentia.

6. RSA's clear change in policy is best expressed in the following quote from the
August 1997 Policy Directive:

The guidance provided through this Policy Directive is intended to correct the
misperception that achievement of an employment god under Title | of the Act can
be equated with becoming employed at any job. Asindicated above, the State VR
Services program is not intended solely to place individuas with disabilities in entry-
level jobs, but rather to asss digible individuas to obtain employment that is
gppropriate given their unique strengths, resources, priorities, concerns, abilities,
and capabilities. The extent to which State units should asss digible individudsto
advance in ther careers through the provision of VR services depends upon
whether the individua has achieved employment that is consstent with this sandard
(emphasis added).

7. This new directive clarifies that cost or the extent of VR services an individua may
need to achieve a particular employment god should not be considered in
identifying the god in the IPE.

8. The new directive dso darifies that a person who is currently employed will, in
gppropriate cases, be digible for VR servicesto dlow for "career advancement” or
"upward mobility."

0. The new Policy Directive emphasizes that the State VR agency mugt till determine
whether the individua's career choiceis condstent with his or her vocationa
aptitude.

10. In an effort to meet the maximization of employment requirements, however, sae
agencies are encouraged to make these determinations through a comprehensve
assessment (such asatria placement in ared work setting) or by establishing
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short-term objectivesin the IPE (such as atrid semester in college).

11. In many cases, these tridl work or educationa placements should be accompanied
by the availability of AT asameans of overcoming a disability-relaed deficit.

G. Severd courts have applied the maximization standard to fund VR serviceswhichaVR
agency had denied. However, as time has gone on, the decisions have become decidedly

more mixed.

1. Buchanan v. lves, 793 F.Supp. 361 (D. Me. 1991).

a

C.

The parties agreed that applying a“ cogt efficiency andyss’ to the
determination of a client’s gods and needs would violate the Act.

A "cogt ficiency andyss' cannot be the mgor determinant to deny funding
of services.

Theintent of Congress, in adding the maximization language, was.

[T]o establish a program which would provide services to assist clientsin achieving their
highest level of achievement or agod which is congstent with their maximum capacities and

abilities 1d., p. 365.

d. The god of "maximizing employability” cannot be equated with the ability to
do any job.

e Title| requiresahighly individuaized andyss of the client's gods and,
within reason (cong dering the economy and market potentid), servicesto
enable the client to reach highest possible level of achievement.

2. Indiana Dept. of Human Servicesv. Firth, 590 N.E.2d 154 (Ind. Ct. of App.,

First Dist. 1992).

a

Vocational Rehabilitation and AT

Theissue was digibility for VR services while atending law schoal. (The
client did not gpply for VR services until he started atending law school.)

The VR agency found person's deafness was not a substantia handicap to
employment as he had the present capacity to work as awriter.

The Court held that in interpreting “ capacities and abilities’ the Act requires
an andydis of potentid, not current, capakilities, particularly in light of the
maximization reguirement.

Notwithstanding present writing abilities, court cited need for VR-funded
interpreter services for client to become alawyer.
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3. Polkabla v. Commission for the Blind, 183 A.D.2d 575, 583 N.Y.S. 2d 464 (1%
Dept. 1992)

a Title | requires servicesto enable blind pardegd to reach the highest
achievable vocationd god, college and law school, and not merdly “suitable
employment.”

b. Fact that client initidly requested and was gpproved for paradegd training
was not relevant.

4. Chirico v. Office of Vocational and Educational Services for Individuals with
Disabilities (VESD), 211 A.D.2d 258, 627 N.Y.S.2d 815 (3rd Dept. 1995)

a Funding for voice activated computer for job-related paper work at home
to endble individud to reach highest level of achievement.

b. Attainment of position as guidance counsdor by working two to four extra
hours per day at home, six days aweek, was not his full potential.

5. Romano v. Office of Vocational and Educational Servicesto Individuals with
Disabilities (VES D), 223 A.D.2d 829, 636 N.Y.S.2d 179 (3rd Dept. 1996)

a Funding for Mastersin Socid Work degree, prior to entry into professon,
not required to enable individua to reach agreed upon god of socia work
in thergpeutic counsding.

b. “In providing the empowerment necessary for petitioner to ultimatey
achieve maximum employment as generdly provided for by the stated
purpose of the Rehabilitation Act, there is no requirement that VESID
sponsor every possible credential desired by petitioner.”

C. Theindividud's disability did not preclude advancement in chosen
professon. Therefore, achievement of [IPE] goa has empowered her to
ultimately reach higher leves.

6.  Murphyv. VESID, No. 143, N.Y.2d __, 1998 WL 796869 (1998).

a Court declined to order VESID to fund law school education because
client *has been assisted in gaining access to employment in the agreed-
upon field of legd services, to the point of being employable competitively
with nondisabled persons.”

b. Court tated that maximization standard met when “the recipient is aided to

the point, level and degree that alows the opportunity for persona
attainment of maximum employment.” (Emphasis added.)
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C. The*god isto empower eigible individuas with the opportunity to access
their maximum employment, not to provide individuas with idedlized
persond preferences for actud optima employment.”

d. Court characterizes client’s statement of the standard as. the “rehabilitation
program must provide, guarantee or continue until optima employment is
actudly secured.” (Emphasis added.)

e Case does not discuss the 1997 RSA Policy Directive referred to above.

f. Case andyzes cogts as a condderation, but misapplies the standard for
going to order of sdlection.

7. Berg v. Florida Department of Labor, 163 F.3d 1251 (11'" Cir. 1998).

a Primary focus of caseiswhether Horida's VR agency discriminated on the
bass of disability, in violaion of Section 504, when denying dlient funding
for law schoal.

b. However, Court looked at the maximization language and stated that “the
purpose of ‘maximiz[ing] employment’ does not refer to obtaining some
sort of premium employment.”

C. The Court’ s decison does not refer to the 1997 RSA Policy Directive and,
inlooking at the Act’s stated purposes, ignores the requirement that
“meaningful” employment be conggent with the dient’s ahilities and
cgpabilities.

VIl. Comparable Services Requirement

A. VR agencies are the payer of last resort for many services. This means they will not pay for
asarviceif agmilar benefit is available through some other agency or program. 29 U.S.C.
§ 721(a)(8).

B. For example, if an applicant qudifies for persond assstance services through Medicad, the
VR agency will not provide those services.

C. By contrast, the VR agency cannot deny payment for college tuition because an individua
could obtain student loans. Student loans, which must be repaid, are not smilar benefits.
U.S. Dept. of Educ., Rehab. Services Admin., Policy Directive RSA-PD-92-02
(11/21/91).

D. Additionaly, a person does not have to exhaust smilar benefitsin the following

circumstances [29 U.S.C. § 721(a)(8)(A); 34 C.F.R. § 361.54(b) and (c)] (emphasis
added):
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1 If congderation of the smilar benefit would interrupt or dday:
a The progress of an individud toward achieving the employment outcome;
b. An immediate job placement; or
C. Sarvicesto an individua a extreme medicd risk; or

2. If diagnostic services, VR counsdling, referra to other services, job placement or
rehabilitation technology (i.e., AT) isinvolved.

3. Comparable benefits do not include awards and scholarships based on merit.

E States must develop a comprehensive plan with al of the public agencies providing what
could be consdered VR sarvices, including Medicaid, public colleges and the workforce
investment system, to identify responshility for providing services. 29 U.SC. §
721(a)(8)(B).

1 The plan must ensure the coordination and timely ddivery of services.

2. All public agenciesin the State remain responsible for providing services mandated
by other State laws or policy or Federa laws.

3. If another agency refusesto fulfill its obligations, the VR agency must provide the
services, but may seek reimbursement from that agency. 29 U.S.C. 8

721(a)(8)(C)(ii).
VIII. Purchaseof AT for Special Education Studentsin Transtion: Who Pays?
A. Introduction

1. The Individuals with Disabilities Education Act (IDEA), 20 U.S.C. § 1400, et seq.,
requires that no later than age 14 school digtrictsinclude in each student's
Individuaized Education Program (IEP) atrangtion plan to aid in the sudent's
move to adult life. 34 C.F.R. § 300.346(b)(1).

2. As part of the plan, schools must identify appropriate adult service providers and
fogter linkages with those agencies. 1d.

3. Many VR agencies are unwilling to get involved with students until their right to an
gopropriate specid education is over, citing the comparable benefits requirement.

4, Where AT isinvolved, this can be asgnificant problem.

5. Schools do not normally consider AT devices purchased to ensure an appropriate
education to be the student's property.

Vocational Rehabilitation and AT -13-



6. If the AT device will aso be essentid for college or employment, sgnificant delays
will result if the VR process does not begin until after a student leaves schooal.

7. It dso makeslittle fiscal sense for aschool to provide AT, merely to be
surrendered upon graduation with the student then seeking another device from the
VR agency.

8. What isthe VR agency's responsibility under these circumstances?

B. 1990 Amendments to IDEA

1 It is clear that when trangition planning was added to IDEA in 1990, VR agencies,
and other public agencies with responsbilities for students, were intended to be
involved both in the planning process with Digtricts and in the actud provison of
services.

a

The legidative history suggests that the statement of needed trangtion
services should include a commitment by any participating agency to meet
any financid respongbility it may have in the provison of trangtion services,
See House Report No. 101-544, p. 11 (1990), ascitedin 34 C.F.R. §
300.346, Note 1.

A “participating agency” means a State or local agency, other than the
Didrict, that isfinancidly and legdly responsible for providing trangtion
services to the student. 34 C.F.R. § 300.340(b).

If aparticipating agency fails to provide agreed-upon trandtion services
contained in the |EP, the Didrict must initiate a meeting as soon as possible
to identify dternative Srategies to meet the trangtion objectives and, if
necessary, revisethe IEP. 34 C.F.R. § 300.347(3).

2. VR agencies were specificaly referred to in the IDEA regulations.

a

Vocational Rehabilitation and AT

Rehabilitation counseling includes services provided by the VR agency. 34
C.F.R. 8 300.16(b).

The definition of AT services includes coordinating other services with AT
devices “such as those associated with existing education and rehabilitation
plans and programs.” 20 U.S.C. § 1401(2)(D) (emphasis added).

The regulations aso note that nothing in the trangtion services requirements
relieves any participating agency, including a State VR agency, of the
responsibility to provide or pay for any trangtion service that the agency
would otherwise provide. 34 C.F.R. § 300.347(b).
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C. IDEA ‘97

1 IDEA *97 gtrengthened the obligations of other public agencies to provide services
to sudents while they are ill in schoal.

2. All States must now have interagency agreements to ensure that al public agencies,
including Medicad, that are responsible for providing servicesthat are aso
conddered specia education services (including AT), fulfill their respongibilities.

3. The financia responshility of these public agencies must precede that of the
Didtrict.

4, If an agency does not fulfill its obligation, the Digtrict must provide the needed
services, but has the right to seek reimbursement from the public agency.

5. The agreement must also specify how the various agencies will cooperate to ensure
the timely and appropriate ddivery of servicesto the sudents. 20U.S.C. §
1412(a)(12).

6. It would seem, therefore, that the obligations of the VR agencies, where there is

dud digihility, would now precede the obligations of the locd schoal digtricts.
D. 1992 Amendmentsto Title| of the VR Act

1 The VR regulations require the State Plan to develop policies to facilitate the
trangtion from the specid education system to the VR system, including the
development of an IPE for sudents digible for VR services before the student
leaves the school setting. 34 C.F.R. § 361.22(8)(1) (emphasis added).

2. The legidative higtory to the Rehabilitation Act Amendments of 1992 [Pub. L. 102-
569, 106 Stat. 4346.] states that school districts remain responsible for ensuring a
free appropriate public education to students during the trangition years. S. Rep.
No. 357, 102d Cong., 2d. Sess., 33 (1992), as quoted at 34 C.F.R. § 361.22,
Note.

3. However, the law's intent is to ensure that "there is no gap in services between the
education system and the vocationa rehabilitation sysem.” 1d.

E Rehab ‘98
1 The law more clearly identifies the respongbilities of the VR system to students.
2. The State Plan for VR services must now include procedures to facilitate the

trangtion of students with disabilities from the specid education sysem to the VR
gysem, induding:
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a Consultation and assstance to the educationa agencies in preparing the
trangtion plan in the |IEP, and

b. Defining the rdative roles and financid responghilities of the specid
education and VR systemsto provide services. 29 U.SC. 8
721(a)(11)(D).

3. Subject to the State VR Plan, the VR agency is required to provide servicesto
sudents to facilitate achievement of the employment outcome as spelled out in the
IPE. Congressiona Record—House, H6693, July 29, 1998.

4, “However, State [V R] agencies should not interpret the ‘ interagency agreement’
provisons as shifting the obligation for paying for specific trandtion services
normally provided by those agenciesto loca school didtricts. State [V R] agencies
dill have that respongbility.” 1d.

F. Implications

1 If the graduating student clearly will need the AT device for educationd, training or
employment purposes, a reasonable gpproach would be to have the VR agency
purchase the device in the first instance or purchase it from the school district.

2. The need for the device would continue to be reflected in the |EP with reference to
the VR agency as payer (or purchaser upon transfer). The AT device would dso
appear in the IPE which is developed before the child finishes schoal.

3. There is nothing to prohibit the VR agency from purchasing the AT outright for the
student while till in specid education or from purchasing it from the school didtrict.

a The IDEA regulations envision other agencies providing services to students
in trangtion, including VR agencies. 34 C.F.R. § 300.347.

b. The VR regulations require that the State Plan specify the respective
financid responghbility of the various state agencies serving the sudent. 34
C.F.R. 8361.22(8)(2)(v).

IX. AT for the College Student: Who Pays?
A. Introduction
1 A gmilar problem arissswhen a VR agency refusesto provide AT for acollege
student, arguing that the college's responsibility under the ADA or Section 504 isa
comparable benefit. See "Severd Vocationa Agencies Stop Paying For Auxiliary

Aids" Section 504 Compliance Handbook, Supp. No. 213, p. 1 (Thompson
Publishing Group, August 1996).
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2. The Department of Education's Rehabilitation Services Administration is preparing
apolicy on the VR agency'srolein providing auxiliary aids for college sudents.
Seeld., p. 3.

B. Section 504 Regulations

1 The U.S. Department of Education enforces both Title | of the Rehahilitation Act,
governing VR agencies and Title VV, which includes Section 504.

2. The regulatory history to the Section 504 regulations governing colleges indicates
that the Department of Education envisioned that colleges could normally meset their
obligation to provide auxiliary aids by asssting sudentsin using existing resources
for auxiliary aids such as gtate vocationd rehabilitation agencies and private
charitable organizations. Indeed, the Department anticipates that the bulk of
auxiliary adswill be paid for by state and private agencies, not by colleges or
universities" 34 C.F.R. Part 104, App. A, note 31 (emphasis added).

3. The purpose of these comments was to highlight thet the provision of auxiliary aids
would not be an undue burden on the colleges. See U.S. v. Board of Trustees for
U. of Ala., 908 F.2d 740, 745 (11th Cir. 1990).

C. Court Decisons

1. Addressing this question relative to Section 504, the Seventh Circuit, in Jones v.
[llinois Dept. of Rehabilitation Services, 689 F.2d 724 (7th Cir. 1982), held that
the state VR agency has the primary responsibility to provide auxiliary adsin the
form of interpreter services. In dicta, the court also noted its approva of the
digtrict court's opinion that the smilar benefits requirement did not even gpply to
colleges or univergties. Id. a note 7.

2. In Schornstein v. N.J. Div. of Voc. Rehab., 519 F. Supp. 773 (D. N.J. 1981),
aff'd, 688 F.2d 824 (3d Cir. 1982), the court held that the VR agency's policy of
refusing to provide interpreter services to college students violated Title | of the
Rehabilitation Act.

D. Persond Use Exemption

1. The regulations under Section 504 exempt colleges from providing auxiliary aids
and services for personal use or study. 34 C.F.R. § 104.44(d)(2).

2. The rdlevant ADA regulations adso exempt personal devices and services. 28
C.F.R. 88 35.135 and 36.306.

3. Therefore, if acollege is under no obligation to provide AT in such circumstances,
there is no comparable benefit.
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E Findly, as noted above, AT (rehabilitation technology) is exempt from the comparable

benefit requiremen.
F. Rehab ‘98

1. Rehab ' 98 darifies, to some extent, the relative responghbilities in these Situations.

2. Public colleges and universities must be included in developing the comprehensive
plan to ensure the coordination and timely ddlivery of services. 29 U.SC. 8
721(8)(8)(C) (emphasis added).

3. They remain respongble for providing services mandated by other State laws or
policy or Federd laws, such asthe ADA and Section 504. 29 U.S.C. §
721(8)(8)(C)(i).

4, If they refuse to provide services, the VR agency must provide the services, but
may seek reimbursement from the college or university. 29 U.S.C. § 721
@@)(C)ii).

5. “However, State [VR] agencies should not interpret these ‘interagency agreement’

provisons as shifting the obligation for paying for specific [VR] servicesto colleges
and universities. State [VR] agencies dill have that respongbility.” Congressiona
Record—House, H6692, July 29, 1998.

X. Appeal and Hearing Rights

A. I ntroduction

1.

Anyone seeking or receiving VR sarvices who is dissatisfied with a decison by the
VR agency hasaright to apped.

Rehab ‘98 makes some significant changes in the appeal process. Each State must
establish procedures governing gppeds, which must include the right to mediation
and an adminigrative hearing before an impartial hearing officer. 29 U.S.C. §
722(c)(1).

The VR agency mug notify individuas, in writing, of thar right to mediation, an
impartid hearing and the availability of the Client Assstance Program (CAP) at the
following times

a At the gpplication,

b. When the IPE is developed, and

C. Upon the reduction, suspension or cessation of VR services. 29U.SC. §
722(c)(2)(A).
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B.  Mediation. 29 U.S.C. § 722(c)(4).

1.

Mediation is added as an available means of resolving disputes between consumers
and the VR agency.

It must be offered to resolve disputes, a a minimum, whenever an impartid hearing
is requested.

Participation must be voluntary and involvement in mediation cannot be used to
deny or delay theright to an impartid hearing.

The State bears the costs of mediation.

All discussons that occur during mediation are confidentia and cannot be used at
any subsequent hearing.

C. Impartial Hearings. 29 U.S.C. § 722(c)(5).

1.

The individua hastheright to be represented at the hearing by an atorney or other
advocate.

Both the individud and the agency can present evidence and cross examine
witnesses. 34 C.F.R. 8 361.57(b)(3).

The hearing decision isfina and must be implemented unless gppedled. 34 C.F.R.
8 361.57(b)(3).

D. Adminigtrative Review. 29 U.S.C. § 722(c)(5)(D) - (F).

1.

Rehab 98 a'so makes significant changes in the availability of a second leve of
adminigrative review.

A State may establish a procedure for a second level of adminidrative review.

The review officer must be the chief officid of the designated State agency or an
officia from the office of the Governor.

Either party may apped within 20 days of the hearing officer’s decison.
The review officer cannot overturn a hearing decison unless, based on clear and

convincing evidence, the decison is* clearly erroneous’ based on an approved
State plan, Federd law or State law or palicy that is condstent with Federa law.

E. Court. 29U.SC. § 722(c)(5)(J).
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1 Rehab *98 adds a private right of action under Title 1, which bears striking
resemblance to the language under IDEA, 20 U.S.C. § 1415.

2. Asareault, dl of the case law interpreting IDEA will be gpplicable when
interpreting these provisons.

3. Either party may apped to State or Federa court.

4, However, pending review in court, the fina adminigrative decison shdl be
implemented. 29 U.S.C. § 722(c)(5)(]).

5. Finaly, because the datute is slent on the issue, it can be presumed there is no right
to attorneys fees. See Smith v. Robinson, 468 U.S. 992 (1984).

6. Under IDEA, a parent could maintain an action under 42 U.S.C. § 1983, with its
attendant attorneys' fees provison, where the issue was denia of accessto the
procedures under IDEA. See Quackenbush v. Johnson City School Dist., 716
F.2d 141 (2™ Cir. 1983).

XI.  Accessto Electronic and Information Technology in Federal Agencies
A. Introduction

1. Rehab * 98 adds strong teeth to what had been a rdatively benign provision within
Title V of the Rehahilitation Act.

2. Formerly, this section required the Secretary of Education to:

[D]evelop and establish guidelines for Federd agencies for eectronic and information
technology bility designed to ensure, regardless of the type of medium, that
individuas with disabilities, can produce information and data, and have accessto
information and data, comparable to the information and data, and access, respectively, of
individuas who are not individuals with disabilities. 29 U.S.C. § 794d(a).

B. Rehab ‘98

1 Now, al Federd agencies and departments, including the United States Postal
Service, which provide information via éectronic information technology to
employees or the public must ensure that thisinformation is accessible to people
with disabilities, comparable to the accessbility to people who are not disabled.

2. If providing bility would pose an undue burden, the agency must provide the
information via aternative means. Section 508()(1).

3. Each Federd agency is to evduate the extent to which eectronic information
technology is currently accessible to people with disabilities and report to the

Vocational Rehabilitation and AT -20-



Attorney General by February 4, 1999. Section 508(c).

4, By February 4, 2000, the Architectural and Trangportation Barriers Compliance
Board (Access Board) shdl issue guiddines to implement this requirement and,
within Sx months of that dete, each Federal agency shdl revise its procurement
policies to comply with these sandards. Section 508(8)(2) & (3).

5. By August 4, 2000, individuas may file adminigtrative complaints or court actions

for violations of these provisons for any information technology acquired by a
Federal agency after that date. Section 508(f).
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