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I ntroduction

A.

Effective representation of clients or consumers a state vocationd rehabilitation agency
(VR) hearings involves a number of discreet steps.

The following steps will (or may) typicaly occur before you make a commitment to
represent the individud a a hearing. If you make a very early commitment to represent
the individua, the mgority of these steps may be part of the hearing preparation process.
1. Telephone screening

2. Client interview

3. Check written notices, determine deadlines (if any) for requesting hearing

4, Factud investigation

5. Review of VR agency file

6. Medical or disability-related research

7. Technology-based research

8. Lega research

0. Gathering of supporting documentation, including report(s) from experts

10.  Evadudion of case merit

11.  Agreement to represent at hearing

12. Attempt to resolve without the necessity of ahearing

13. Request hearing

Thefollowing are activities you must perform in connection with your representetion et the
hearing:

1 Deveop atheory of your case

2. Find out how hearings are run in your sate



10.

11.

12.

Determine who your administrative law judge (ALJ)* is going to be and how that
will affect your preparation

Obtain documentary evidence and introduce it at the hearing

Prepare awitness list

Obtain the agency’ switness list

Prepare and deliver an opening satement

Prepare for and conduct direct examination of your witnesses

Prepare for and conduct a cross examination of the agency’ s witnesses
Prepare for and answer any objections made by the agency’ s representative
Prepare and ddiver aclosng argument

Prepare awritten argument

Note: While the order of activity is typica of how an advocate would progress in the
development of a case, in practice these activities may occur inadifferent order, or many
of the activitieswill occur Smultaneoudly.

. Telephone Screening

A. If your office has telephone intake specidigts

1.

Make sure that screener identifies whether atime limit for requesting the hearing
(i.e, Satute of limitations) will run out before the individua can meet with you. If
o, either theindividua should be directed to request the hearing (or other review)
before your first meeting, or your office should do so for them.

Before scheduling an gppointment, tell the client/consumer that your agency will
only commit to representation a the hearing, at alater date, after afull investigation
of the merits of their gpped.

! Although the person running the hearing may be caled by another name in your state, such as
hearing officer or referee, we will use the term ALJ throughout.
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B. If you do your own telephone screening
1. Conduct mini-interview by phoneto determineif thereisimmediate basisto regject
the case (e.g., service is based on financia need and they do not meet income
guiddinesfor VR agency).

2. |dentify whether there is need to immediately request hearing. Arrange to do so,
or have individua do s, if necessary.

3. Identify the issug(s) in dispute and identify what documents/informetion you will
need when the individua meets with you.

4, Schedule interview date.
Client Interview
A. Whenever possible, this should be done face-to-face.

B. Be sure to obtain any needed releases to obtain medica documents, other confidentia
information, or to speak with potentia witnesses/report writers.

C. Obtain copies of any VR agency documents the individua has received.

1 If hearing (or other appedl) has not been requested, determineif thereisaneedto
do so before your work on case proceeds.

2. Advise client about how and when that decision will be made.

D. Obtain copies (or identify the need for) any evaluations, reports, and other documentsthat
are rlevant to the issug(s) involved.

E Confirm with the dlient/consumer how you intend to proceed with case.

1 If you are not yet making acommitment to represent theindividud at the hearing,
make this clear.

Factual Investigation

A. Muchof thiswill have dready occurred during the telephone screening and client interview
process.
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There may be facts you need to establish in your case that cannot be established through
your client interview. The following are examples

1 Whether your client can meet the academic requirements of the university in
question’s program.

2. Whether aperson must obtain aspecific degree or certificationtowork inthefield
identified.

3. Whether there isaless codtly dternative to meet the needsin issue.

It isdways hdpful to make a checklist of these facts (or areas of inquiry), adding to it as
new items are identified.

V. Review of VR Agency File

A.

B.

Since the information in this file is confidentia, you will need a release to review it and
obtain copies of relevant documents.

1 Be sure to obtain copies of any documents that may be relevant to your case.

2. Y ou will need to determineif thereis a state or agency policy which requires that
you pay acharge per page for copies.

A review of the documentation in the file (including any persona notes from VR agency
daff) may give you some idea of why the particular decision was made.

1 It may aso give you an idea of what additionad documents or facts would help
support your case.

VI. Medical or Disability-Related Research

A.

B.

This may be needed in some cases, but not in others.

Depending on the services or interventions sought, there may be a need to show through
professond texts or literature that the need identified, or services sought to address that
need, is supported by the text or literature.

Some examples where books or literature may help:

Page 4 of 32



VII.

VIII.

D.

E

1 The individud’s condition is aggravated by extremes of heat, requiring the
inddlation of ar conditioning in avehicle or home office.

2. The literature may support the employment goa chosen despite the particular
cognitive disability.

There are many good sources for this type of information on the Internet.

If you dready have an expert who is working with the client that expert may aso be a
wonderful resource for this information.

Technology-Based Research

A.

B.

Like medicd research, the need for thiswill be on a case-by-case basis.

In many cases, the individud will be seeking an assstive technology device or other
technologicd intervention that is new to the decison makersat the VR agency and new to
the ALJ. It may aso be new to you asthe advocate.

The fruits of your research will help you educate yoursdf on what it isyou are advocating
for.

1 If you cannot stisfy yoursdlf that it will help the individua succeed in work or a
atraining program, you are unlikely to convince a decison maker of this.

Agan, if there is an AT expert dready involved, this individud may be an excelent
resource for this information.

The documents you obtain through research can be submitted to the VR agency and at
the hearing to assst you in educating those decision makers.

1. SometimestheV R agency, when confronted with better documentation of how the
item or service will asss theindividud, will change itsmind and gpprove funding.

2. If the case must go to a hearing, your documentation can be submitted as an
exhibit and will provide the ALJwith arationde for ruling in your favor.

L egal Resear ch

A.

To present your case, you must gpply the specific facts to the legd standard. If you are
not sure what the legd standard is, you will have to do some legal research.
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B.

C.

We suggest that you make liberd use of the resources available through the National AT
Advocecy Project, including:

1 Our 28-page publication, Funding of Assistive Technology - Sate Vocational
Rehabilitation Agenciesand Their Obligation to Maximize Employment (July
1999)

2. Other supporting materiass, including newd ettersand linksto other resources, from
the Neighborhood Lega Services, Inc. website [www.nls.org].

Legd research will help you evaluate the merits of your case and develop alegd theory
for pursuing the gpped.

IX.  Gathering of Supporting Documentation, Including Reportsfrom Experts

A.

The need for supporting documentation will vary depending on the issue(s) involved and
how many issues are in dispute.

If your client isworking with an expert who supports her pogtion, you will want to get a
copy of any written reports prepared by the expert.

Since many of the documents/reports you seek will be confidentia documents, you must
be prepared to forward a signed release aong with your request.

X. Evaluation of Case Merit

A.

No Client Assistance Program (CAP), Protection and Advocacy Program (P&A), or
other advocacy agency has the resources to represent every individua who seeks to

gpped to ahearing.

Asaway of maximizing resources, advocacy programs must limit their representation to
those cases that have merit.

1 Thereisno easy rule of thumb for how much merit must exist to commit resources.

2. Most CAP or P&A programs will take a much harder look at the merits if the
gpped would involve a very large commitment of resources.

If you are reserving your right to later rgject the case before committing resources to an
gpped, you should confirm that in writing to the client or consumer.
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XI.

XI1.

X1,

Agreement to Represent at the Hearing

A.

Once you are satidfied that your agency is willing to commit resources to represent the
individud at a hearing, you should communicate thet to the individud.

Preferably, your commitment should be gtated in writing.

Y ou should make it clear that you are not agreeing to apped the case to a higher level
should you receive an adverse hearing decision. Y our agency’s decision to gpped to a
higher level of adminigtrative review (if your state has that optiona apped available) or to
court should only be made upon a fresh review of the merits.

Attempt to Resolve Without the Necessity of a Hearing

A.

It is adways sound advocacy to attempt to negotiate a resolution before an apped moves
forward. Infact, if you work for a CAP, acondition of your funding is that you attempt
to negotiate or mediate disputes before an apped proceeds.

Even if your negotiations do not result in a full resolution of the matter, you could
accomplish one of more things:

1 Y ou can clarify theissug(s) in dispute, o that you do not waste time at the hearing
getting everyone “on the same page.”

2. Y ou can resolve one or more issues in your client’s favor, limiting your need to
prepare on those issues.

3. Thisisan opportunity for “free discovery.” Y ou get an opportunity to review the
strengths and weaknesses of the agency’s case, and to size up their potentia
witnesses.

Request Hearing

A.

B.

Asapractica matter, you may have requested the hearing much earlier.

Inour experience, agency decison makers are often more willing to negotiateif thereisa
hearing request outstanding.

To eiminate any later controversy over when the hearing was requested, it is best to send
the hearing request to the agency by “ certified mall, return receipt requested.”
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1.

If hearing requests are permitted by fax, save the fax receipt.

D. Your state VR agency may prescribeaparticular method and haveformsthat may be used
for requesting ahearing. 'Y ou should follow any procedures that have been put in place
to request a hearing.

E Y our hearing request should contain the following:

1.

2.

It should be dated and signed.

It should identify the date(s) of any notice(s) of decision that you are gppeding
from.

It should identify each decison of the agency that you are appeding.

a For example, if the agency decision denies funding for alaptop computer
and for specid transportationto atraining program, both issues should be
identified as part of the apped.

If your client/consumer has been receiving an ongoing service and the agency’s
decisionseeksto discontinue or lessen the approved service, your hearing request
should seek “ad continuing” or * continuation of the satusquo” pending adecision
on the hearing request.

a For example, if the individua has been recelving trangportation services
and the agency now proposes to discontinue the service, the hearing
request should ask that the service be continued while the apped is

pending.
It should indicate that you will be the representative at the hearing.

a If your client was the person to file the hearing request, you should now
confirm in writing that you will be the representetive.

b. If your client’ s hearing request did not contain the detail suggested above,
we suggest a supplementd |etter containing those items.

XIV. DevelopingaTheory of Your Case

A. Each request for VR agency funding of aspecific service or item to be purchased involves
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the following potentid dements, each of which could become issues for ahearing:
1 The individud must be digible for VR agency services.

2. The service(s) or item(s) sought must be among those covered by the VR agency.
Here, there may be a conflict between State law or policy and federa law.

3. If the services or items in question are subject to financial need criteriag, the
individud meetsthat financid criteria or fits within a recognized exception.

4, Arethe specific services or items sought covered by the *“ comparable benefits’
requirement. If o, the VR agency is not required to provide the items unless the
entity identified on the Individudized Plan for Employment (IPE) to provide them
falsto do so.

5. The funding of the services or items in question are necessary to enable the
individud to achieve an employment outcome, i.e., by obtaining ajob, retaining a
job, or advancing in employment.

6. The sarvices or items sought must be the least codtly dternative that will alow the
individud to achieve the employment outcome in question.  (Although this
requirement is not spelled out in ether Title | of the Rehabilitation Act or the
federa VR regulations, theissueis, asapractical matter, present in every dispute.)

Any one of these Six categories of issues may involvethree or moreissuesthat need to be
addressed.

1. For example, basc digibility for VR agency services (issue #1) may involve the
need to document both the disability and the individua’ s past failure when he or
she attempted to work.

2. The least codlly dternative issue may involve the need to explain the less codly
aternatives that were consdered and why they were regjected.

3. It may dsoinvolvethelegd issueof theindividud’ sright to maximize employability
through VR agency-sponsored services.

Once you have identified the issues that are involved in your case, you can develop both

atheory of your case and a plan to support that theory through testimony, documentary
evidence, and legd arguments.
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XV. Find Out How Hearingsare Run in Your State

A.

If you have never done a VR hearing before, you should take stepsto find out how those
hearings are run in your date.

1. This could differ sgnificantly from date to Sate.
2. Listed below are some of the mgjor categories of inquiry.

3. Remember, the more you know about how hearings are run the better prepared
you will be & the hearing.

What are the typicd credentids of the adminidirative law judges (ALJs)?

1. In some states, they may dl be attorneys. In other gates, they may dl be non-
attorneys.
2. In some dtates, the ALJs will be employees of the state. Elsewhere, they may dl

be independent contractors.
3. The background of the ALJs may have an impact on how the hearings are run.
Will the identity of the ALJ be known prior to the hearing?
Will the hearing follow relaxed rules of evidence?
1 Typicdly, administrative hearings use relaxed rules of evidence.
a Hearsay rules do not apply.
b. Documents are fredy admitted, as an dternative to in-person testimony,
and without the need for a witness to authenticate the document as a

business record.

2. Some dtates, elther by regulationor by custom, may imposerulesof evidencethat
are more typical of the courts.

a If your stateismoreformal, you need to find out what formalities must be
followed to submit documents as evidence at the hearing.

Will you be required to submit proposed exhibits (or alist of them) and awitness lig in
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G

advance of the hearing?

Will there be aformd st of requirements and time lines for submitting written arguments
or briefs?

Will testimony be recorded by a court reporter or by a tape recorder?

XVI. Determine Who Your Administrative Law Judge Will Be

A.

If the identity of the ALJwill be available prior to the hearing, find that out as soon asyou
can.

If you have no experiencewith thisALJ, seeif you can find out from other colleagueswhat
that person islike.

All of theissues set forth in section XV, above, will dso be relevant here.

In asking questions of other advocates, you will want to specificaly find out:

1. What they know about the ALJ s background

2. How the ALJ has ruled on issues smilar to yours

3. Whether the ALJ has a higtory of favoring ether the agency or the individud

4, Whether the ALJ pushesformdity or informdity (eg., will heor sheingst on pre-
hearing identification of evidence, a briefing schedule, etc.)

5. How much the ALJ knows about persons with disabilities, the field of vocationa
rehabilitation, or the legd requirements governing your case

Remember, even though your preparation will be affected by what you learn about the
ALJ, you sill must be aware that you are congtructing arecord for potentia court review
if you lose the hearing.

XVII. Obtaining Documentary Evidence and Introducing It at the Hearing

A.

It is very likely that documents will make up the mgority of your evidence. As noted
above, however, you will want to make sure that your sta€'s rules alow you to fredy
submit documents as a subgtitute for in-person testimony.
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There are severd potentia advantages to using written reports and other documents

ingead of testimony:

1. The witnessin question may not be available.

2. You (or your client) canavoid the cost of paying for your witness stime (if that is
required) or rembursing your witness for travel costs.

3. Preparation time will be less extensive,

4, Y ou have better control over what goes into the record.

a Y ou can ask ahead of time for the potentid witness to limit the subject
matter that is addressed in the report.

b. Astheold saying goes, “ A written document cannot be cross-examined.”
Y ouwill not facethe potentia surprisesthat comewith cross examination.

Deciding what documents you will need

1.

I n putting together the “theory of your case,” you will want to creste alist of each
piece of evidence that will be used to establish or address each point you haveto
establish.

In a more complicated case, you may actualy want to develop a “proof chart”
which outlines both the evidentiary and legd support for each area that you will
need to address.

As you determine what documents you will use (or at least seek to obtain) to
edtablish each point, those will go down on your lis.

Providing guidance to the experts who write reports

1.

Most of the reports you solicit will come from individuas who are asked to Sate
an expert opinion. When you speak or write to the report writer, we suggest that
you provide him or her with some guiddines for writing the report.

Severd key items should be contained in every report:

a It should be on letterhead, dated and signed.
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It should list the reporter’s job title or professond title, professional
credentias, and any specia licenses possessed.

It should explain the nature of the relationship and length of time working
with your dient.

If the reporter did specific evauations or tests in connection with your
client, those should be spelled ouit.

If the reporter is recommending a specific service or other item to be
funded, thereporter should explainwhat other lesscostly dternativeswere
rejected.

If relevant, the reporter should specify how the particular service or item
recommended will help the individud overcome the limitations of a
disability and dlow him or her to succeed in ajob or training program.

[ For further elaboration on thistopic, we recommend that you obtain and read the
June-July 1998 issue of AT Advocate, the newsletter of the National Assistive
Technology Advocacy Project, with its feature article: “ Report Writing: Justifying
the Need for Assistive Technology.” |

Introducing the documents at the hearing

1.

Whenever possible, you will want to submit the original document and not a
photocopy.

a

However, if your document(s) comes from a record aready maintained
by another (such as school records or hospita records), you will want to
submit the best copy you can get.

Encourage thereporter or agency to mail you copies(if timedlows) rather
than faxing them, as the readability will be much better.

Y ou should retain a copy, in your case file, of each document that has been
submitted, identified by exhibit number or letter (e.g., “gopelant’s exhibit 3" or
“gppdlant’ s exhibit C").

If your state does not require a witness to authenticate the writing and your
reporter will not aso be awitness
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a Following whatever procedure is in place for introducing documents,
submit the document(s) to the ALJ as part of your evidence in the case.
For example, dl exhibits may be introduced at the outset of the hearing,
unlessthere is a pecific objection to a document.

b. If you have morethan two or three documentsto submit, you should make
up atypewritten list of them for both the AL J s convenience and your own
records.

4, If the reporter is also awitness

a Follow the rules for establishing the witness's credentias as noted in
section XXI, below.

b. Have the document marked for identification.

C. Show the document to the witness and ask her to identify it (i.e, “Thisis
my report dated January 23, 2000).

d. Asrdevant, have the witness testify to the following:

@ The nature of the relaionship with your client and the duration of
that reaionship, including frequency of vists or mestings

2 The context in which the document or report was prepared

3 Any tess, examinations, conversations with your client, collaterd
investigations, etc. that were performed prior to writing the report

4 An indication of what conclusons or expert opinions were
reached as the result of the tests, examinations, etc.

) Anindication that the written report memoridizes the conclusons
and expert opinions reached

(6) A summary of any events occurring since the report was written
(e.g., further evauations, experiencewith your client) that support
or changethe earlier conclusons. Keep in mind that you may be
usng thewitnessto darify areport that isnot totally supportivein
its present Sate.
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) NOTE: Even if this series of questions, or “foundation” for
submisson of the document is not required, we suggest it be
followed in caseswherethe reporter isalso awitness, asit makes
the report more vauable as a supporting document.

e. Ask that the document be introduced in evidence. If your dtat€'s
proceduresalow, it isbetter to have the document introduced in evidence
before you ask the witness the above questions so the ALJ can have the
document in front of her as you are going through these questions.

5. If your state’ shearing proceduresrequirethat records be authenticated or that you

lay afoundation for the record’ s submisson:

a

It is not clear to us if any states require this level of formdity for VR
agency hearings.

If the document is an individud report, rather than a business record, we
suggest following the procedure outlined in section XVI1.E.4, above, for
when your reporter is aso awitness.

If the document being submitted is also a“business record,”? you should
follow this gpproach:

@ Have a witness who can testify that the document(s) is among
those that the agency (or business) routingly retains inthe normal
course of its business.

2 Have the witness tedtify that the document(s) was, in this case,
retained in the course of the business. [E.g., the school district
gpecid education program retained various documents as part of
its delivery of specid education servicesto the individud ]

3 The witness need not be (and seldom is) the person who
prepared the document. It is enough thet the witness can identify
it as a business record.

2|f your gtate requires this procedure it is because the document is considered “hearsay,” i.e,

the use of other than in-hearing testimony to prove an assertion contained in the document. Under the
typica rules of evidence used in the courts, hearsay can be admitted under a business records

exception.
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XVIII.

4 It is probably not a problem if the document is a photocopy (it
nearly dways will be), so long as the witness can identify it.

Preparea WitnessList
Some states may require an early exchange of witnessligs.

1 Even if state procedure or the ALJ do not require the exchange, you may wish to
get the agency or itslawyer (if they are represented by alawyer) to exchangethis
informetion.

2. If state procedures or ALJ rules do not require this exchange, you may not want
to volunteer thisinformation if there is an advantage to maintaining the element of
surprise that outweighs getting smilar information from your adversary.

It is good to make up thislist asearly aspossible asyou will need to contact each of these
individuas, make surethey areavailableto testify on the datein question, and then prepare
them to testify.

XIX. Obtain aWitnessList for the Agency

A.

B.

If state procedure does not require this, see if you can get it anyway.

If witnesslist requirements are Smilar to what some courts require as pre-trid statements,
you should be able to obtain both the names of the witnesses and how the agency plans
to use them.

1 Agan, even if ate procedure does not require this, you may want to have the
agency’ s representative agree to this exchange.

XX.  Prepareand Ddiver an Opening Statement

A.

The opening statement isan ord summary, presented at the beginning of the hearing, which
provides the decison maker with a preview of what your caseisdl about.

Thisisyour opportunity to accomplish severd things.
1 Explain who your client is and what they are trying to achieve through the VR

agency’s sponsorship.
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Clarify the actions taken by the agency and the issues which remain in dispute for
the hearing.

Explain your theory of the case.
a The parties may not totaly agree on this.

b. This is your opportunity to make sure the ALJ understands your
arguments, even if he or she does not yet agree with them, right at the
outset of the hearing.

Explain what isnot in dispute.

a In our experience, this can be critica as you want to make sure that you
do not have to waste time establishing a point that is undisputed.

b. For example, if your client is seeking voice dictation software for a
personal computer:

1) The agency may agree that your client is capable of usng it, and
that it will dlow theindividud to do assgnments more quickly.

2 If their only contention is that the extra expense is not justified
because your client achieved a C+ average during the freshman
year without it, your issue may be limited to the question of
whether the VR agency hasahigher obligationto assst your client
to perform to his or her capacity (i.e., to maintain a B or A
average) and prepare him or herself for use of this technology
following graduation.

Briefly explain the nature of the testimony and documents you will be submitting
and how they demondrate that your client is entitled to what he or sheis seeking.

Depending on the case, this might be used as an opportunity to bring up the
unfavorable factsin your case and explain why they do not work againgt you as

they agency may suggest.
Thisis an opportunity to “engage the ALJ”

a Get the ALJ interested in your client and interested in the issues.
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b. By presenting the opening statement in conversational tones, rather than
as aforma speech, you are more likely to draw the ALJinto thisred life
drama.

C. Do you ever waive the opening Statement?

1.

2.

We bdieve this should be very rarein VR hearings.

In some forums — and we do not think the VR hearing is one of them — an
advocate may choose avery amplified form of opening statement.

a Inour experience, thismight be gppropriatein some SS hearingsinwhich
the advocate is very familiar with the ALJ, knows the ALJ has aready
reviewed the record, and does not need an elaborate explanation of their

position.

b. By contrast, inmost satesV R hearings occur infrequently enough that one
canrarely assumethat the ALJwill befamiliar with theissuesinvolved, the
documentary evidence to be in the record, and the applicable law.

D. How long should the opening statement be?

1.

2.

Thisis where your research about what the ALJislike will come in handy.
Some AL Js have areputation of not wanting to hear along opening statement.

a In those cases, you will probably want to figure out a way to keep the
datement under five minutes

b. However, if alonger opening statement is needed, you must be prepared
for an ALIJwho isresgant to it.

Even if the ALJ has the reputation of being an atentive listener, your god should
dill be to summarize your points as briefly as possble.

a The complexity and expected length of the hearing may dictate how long
IS appropriate.

b. For example, a 20-minute opening is generdly not gppropriate for atwo

hour hearing with sx exhibits and three witnesses. [t may be appropriate
for atwo-day hearing with 50 exhibits and 13 witnesses.
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XXI.

E Should awritten statement be used in lieu of or to supplement the opening statement?

1.

Just astrainers use handouts and overheads to supplement an ord presentation,
this multi-media gpproach can be very effective.

Agan, wewould rardly waive the right to an ord opening Satement. However,
good written materias may alow you to shorten your ord statement.

Unless the case is extremely complex, the written statement should be just long
enough to provide the ALJ with a written outline of the theory of your case and
how you intend to proveit.

F. Other guiddines for the opening statement

1.

Do not overstate your case. You will do more damage to your case by fase
promises than awesk point would otherwise do.

Do not promise awitness or document that you do not have yet and might not be
able to obtain.

Do not try to paint the agency or its representatives as the bad guys.

a Evenif thereisalot of bad blood between your client and the agency, you
need to stay on the “high road” as much as possible.

b. AL Js are interested in facts, expert evidence, and rdevant law, i.e., what
they need to make their decison. Your characterizations of the agency
and its employees may only serve to make the ALJ angry a you.

If the agency givesits opening Statement first:

a If they make aconcession that helps your case, underscore it during your
opening Statement.
b. If they clearly make an overstatement (remember, that is a no-no), and

you know that evidence will establish it to be an oversatement, it can be
very effective to bring atention to it to discredit their case.

Prepare and Conduct a Direct Examination of Your Witnesses
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A. Therearethreetypes of potentia witnessesyou might use: your client, other lay witnesses,
and expert witnesses.

B. Preparation involves a number of ements
1. Determining what the witness knows or can say

2. Of the information the witness has, determining what is both rdevant and helps
your case

3. Preparing an outline of questions
4, Practicing with the witness

a Some advocates will go through amock direct examination. Others will
go ether go over sample questions and discuss other areas of testimony,
or amply discuss the areas of testimony with the witness,

b. Thereis nothing wrong or unethica about preparation or even practicing
with a witness. It is even gppropriate to suggest different ways of
expressing the same thing, so long as the witness believes this remains
truthful. On the other hand, the advocate cannot smply tell the witness
what to say.

C. Avoid the use of leading questions on direct examination

1 A leading quedtion is typicdly one in which the question itsef becomes the
assartion of fact, with the witness merely agreeing to it.

a For example, the following question isleading: “And in't it true that you
have difficulty writing because of spadticity in your hands and must teke
notes on a laptop computer.” Obvioudy, the witnessis|eft to Smply say
yes.

b. A better way to approach thismight be to ask: “The report from Dr. X
(aready in evidence) indicates some fine motor problems with your
hands.” “Explain how you take notes during alecture.” “Describe what
problems, if any, you experience writing.” “How do you compensate for
thislimitation in the classsoom?’ These are cdled open questions.

2. A way to avoid leading questions is by using questions that ask: Who? What?

Page 20 of 32



When? Where? How? Describe?
When isit appropriate to ask leading questions?

a They are gppropriate when establishing background informationthat isnot
central to afact or opinion you seek to establish.

b. They are gppropriate where the witness' s young age or menta disability
would make it difficult to respond to non-leading questions.

C. They are the norm on cross examination.
In the informality of many adminigtrative hearings, leading questions are often

tolerated more than they would be in court. You should 4ill avoid them as
testimony is much stronger if it comesin response to non-leading questions.

D. Tegtimony of your client

1.

In some cases, this may be your only witness as the various experts may be able
to submit reports and other documentsiin lieu of testimony.

Your client can only testify based on their personal knowledge and not as an
expert. (Evenif your client could quaify asan expert witness, they are not agood
choice to provide expert opinionsin their own case.)

Your clientistypicaly inthe best pogtion to providefirst hand, concretetestimony
concerning: ther disability and how it limits them; their personal work god's, why
they are seeking the particular services that are the subject of the apped; if there
arelesscogly dternativesthat have been suggested, any persond experiencewith
those dternatives and why they would not work.

E Tegtimony of lay witnesses

1.

2.

This could be afamily member, friend or acquaintance.

Likeyour client, this person should only testify based on persona knowledge and
should not try to Sate expert opinions unless they are an expert.

This witness can tetify to any number of things about your client that are best
described by afamily member, friend or neighbor.
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4, If thelay witnessisnot available, consder obtaining awritten statement from them
to submit a the hearing.

F. Tegtimony of expert witnesses
1. A good short-hand definition for an expert is any “trained observer.”

a For example, even aclassroom aide can, in avery technical sense, testify
as an expert if the individua has been trained to identify problems
associated with your client’ s disability, such as the need to adjust seeting
in awhedchair.

b. The ade can then tedtify to the nature and frequency of those
observations.

2. The following are some of the experts that could serve as witnesses in a VR
hearing: adoctor or psychiatrist, amenta health counsdor, a speech pathologist,
an orientation and mobility ingtructor for the blind, arehabilitation engineer, and a
high school or college guidance/career counsdlor.

3. After identifying the expert’ s fidld of expertise, it is criticd that you caution them
to limit their tesimony and opinions to those mattersthat lie within their expertise.

a For example, a speech pathologist cannot testify as an expert on
psychologica testing or state an expert opinion relaive to the individua’s
cognitive gility.

b. However, the speech pathologist can explain that part of his or her
evauation process is to review the psychologicd testing results to
determine what level of communication theindividua can be expected to
achieve usng an augmentative communication device. Thiswitnesscould
then explain what appeared in the psychologica report and how that
affected his or her opinion relative to communication ability.

G Elements of expert witness testimony
1 Egtablish the expert credentids of the witness,
a Gengrdly, this means identifying education background, professiond

certifications or licenses, publications, and years of experienceinthefield.
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b. A good approach, if the credentidsare extensive, isto obtain aresume or
vitato submit as evidence. Thewitness can then identify it and testimony
can highlight the most important features as relevant to the specific

testimony.
Establish the nature of the rdationship with your client.

a This will indude the length of the rdaionship, frequency of vigts or
meetings, and specifics about the relationship.

b. Zero in on those activities with the dient (evauations, observations, etc.)
that become the foundation for the expert opinion.

Edtablishthe specifics of the eva uations performed, documents or outside reports
reviewed, consultants contacted, etc.

Identify any underlying findings or conclusionsthat make up the foundetion for the
expert’ s ultimate opinion(s).

Have the expert explain the ultimate opinion reached.

It is best to have the expert explain any specidized terms and give as many
concrete examples as possible.

If the expert is recommending a particular service, intervention, or piece of
assdtive technology, have the witness identify if there are other less costly
dterndtives, the extent to which they were investigated, and why they were
rejected.

Prepare your witnesses for cross examination

1.

Youmust learnto play the* devil’ sadvocate,” identifying the potential wesknesses
inyour case and in your witness s testimony.

Y ou can even ask your expert what shethinks are the potentia weaknessesin her
testimony and ask her to think about ways to counter them.

L et the witness know they are subject to cross examination, as well as follow-up
questioning by the AL J.

Provide the witness with a sample of the kinds of questions that may come up,
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indructing them to answer truthfully.

Let them know they should only answer the questions asked and not volunteer
additiona information. (E.g., a yesno question gets answered yes or no. The
witness mugt rely on you to decide if additiona follow-up is needed in the form of
a supplementa direct examination, caled re-direct.)

Let thewitnessknow itisOK tosay: “1 don't know”; “I don’t remember”; “ Please
repesat the question”; “I don’'t understand the question.”

The expert witness should be prepared to say that a particular question asks for
an opinion outsde their area of expertise.

XXII. Preparefor and Conduct a Cross Examination of the Agency’s Witnesses

A.

As the advocate for the gpplicant or recipient of VR services, you have aright to cross
examine any witness who testifies for the agency.

The chdlenge of crass examination, in an adminigtrative hearing, isthat you do not know
ahead of time everything the agency’ switnesses will say.

1.

However, if you have thoroughly prepared, you will have some idea of what the
witness will say based on reports they have authored, or what they have sated in
negotiation meetings or in other meetings with your client.

If there is materid in their written reports that can help your case, be prepared to
have them confirm those statements on cross examination.

What isthe god of your cross examination? Before you begin a cross examination, you
should have your objectives clearly in mind. The god to be reached will be one or more
of the following:

1.

To edtablish that the witness is ether lying on one or more materid points, or
prejudiced. (Hopefully, both of thesefactorswill rarely come up in VR hearings.)
These types of arguments go down hard with ALJs. We do not want to believe
that people are liars. If a dl possible, try to characterize as mistaken or
misnformed.

To force the witness to admit certain facts

To supplement testimony that the witness has dready given
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a He or she may not have been asked on direct examination to explain
things that will help your case.

To wesken the tesimony by showing alimited ability to observe what he or she
istedtifying to

To show that an expert witness or even alay witness who testified to an opinion
is not competent or qualified because he or she lacks the necessary training or
experience.

a Be careful with this, however, as this goal may backfire.

b. If the witness appears to be qualified, you might choose the opposite
drategy of conceding their qudifications so that the ALJ does not St
through severd minutes of dissertation on the witness' s credentias.

To impeach awitness by showing that he or she hasgiven acontrary satement a
another time

a Here again, your preparaion is crucid. You should be familiar with the
content of any reports the witness has authored so that you can draw
attention to inconsstent statements.

D. Preparing for aline of cross examination before testimony is given

1.

Using your stated goals as a guide, you should make a list of what you want to
edtablish. For example:

a To show that an expert’s opinion is based ononly one meeting with your
client, or upon areview of paperwork only

b. To get the expert to admit that two other experts with Smilar credentias
reached a concluson different from his

Depending on your style, you can list out actua questions or outline areas of
inquiry. Until you have done afew cases, it isprobably better to actualy write out
the questions, because asking leading questions is foreign to many.

If you anticipate use of documents prepared by the witness, you should have those
available and marked for easy access.
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Preparing for cross examination while testimony is being given

1.

Still keeping your godsin mind, you will need to keep notes of the testimony with
some highlighting of areas for cross examination.

a One way to do thisis by drawing aline two to three inches from the right
hand margin, kegping the notes of testimony to the left of that line, and
meaking notes for cross examination to the right of the line,

b. Another method is to use a different colored ink to highlight the need for
Cross examination.

C. Still another method isto keep one pad for testimony notes and aseparate
pad for notes to be used for cross examination.

If you have the luxury of two representatives at the hearing, you may want to have
the second chair keeping the testimony notes while the person doing the cross
examination ligens to the testimony and keeps much more limited notes, focused
on the areas of possible cross.

Some other guiddines for cross examination

1.

Rall with the punches. If you get hit with an unexpected and damaging answer,
you must keep your composure and not let on how devastating it might be.

Don't beat adead horse. T.V. law programs may lead oneto believethat across
examiner who is scoring points should ultimately “go for the jugular” and get the
witnessto break down. When you have established your point, stop and go on
to the next point.

Use a series of short, preferably “yes-no”, leading questions.  You are only
interested in establishing your point; you do not want the witness to elaborate or
explain awvay the concesson.

Disagree without being disagreeable. Y our job isto confront and score pointsfor
your client. Y our jobisnot to harassthe witness, asyou may succeed in dienating
the ALJaswell.

Don't just go over ther testimony with an accusative sounding voice, expecting
they will back down. All that will hgppenisthey will resffirm their prior testimony.
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6. Do not ask questionsiif you don’t know what the answers will be.

a If you prepared and your case went as expected, thereisno reasontoroll
the dice by asking questions where the wrong answer could hurt you.

b. There will be times when the circumstances suggest planning a series of
questions, but quitting when it becomes clear that the witnesswill not help
you.

C. If things have not gone well, the advocate may “go for broke” and take a
chance that the ansvers will be favorable.

7. Keep the length of cross examination to a minimum.

a Most inexperienced advocates tend to go overboard with cross
examinaion, assuming thet thisis where cases are won.

b. Stick with your preparation based on your stated gods. Supplement that
with anything that you noted during actud testimony. Then stop.

C. Remember your list of what you have to prove and who will proveit. On
cross, you will be only covering atiny portion of the evidence you will
need.

8. Usudly some cross examination isdesirable. If possible, you want to avoid the
impression that unfavorable testimony is completely accepted.

a It may be enough to establish that the witness is an employee of the VR
agency and is here today as an employee of the agency (i.e., not on their
own time). Without chdlenging their integrity, you are a least reminding
the ALJthat thisis not acompletely neutra witness.

G. There are times when no cross examination iswise.
1. Thereisno rule that says you have to cross examine every witness.
2. What if the witness has been inarticulate and painted a confusing picture? You
may not want to ask questions that may clarify points to help the agency’s case.
3. If the witnessis obvioudy hogtile to your case, you may not wish to give them any
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XXI11.

extra opportunity to take another shot at you.
Prepare For and Answer Any Objections Made by the Agency’ sRepresentative
In preparing for the hearing, find out what you can about the agency’ s representative. |
their syleisto make alot of objections to documents, the type of questions you ask, or
anything ese, be prepared for how you will address the objections.

Unless it is clear that your state has imposed some forma rules of evidence for VR
hearings, you should be prepared with some standard comebacks. For example:

1. “This is an adminigrative hearing and hearsay, in the form of written Statements,
isfully admissble”

2. “Since the forma rules of evidence do not gpply, photocopies and faxes are
routinely admitted in lieu of originds”

3. There are severd objectionsthat you can appropriately make at an adminidrative
hearing:

a Relevance-is the tesimony relevant to the issue a hand
b. Leading- et the witness testify, not the attorney

C. Hearsay—especidly if the person who made the statement will dso be a
witness

d. Compound/confusing questions-you want a clear and understandable
record

e Argumentative/harassing the witness

XXIV. Prepare and Déeliver a Closing Argument

A.

If your hearing went as planned, your closing argument can be largely a restatement of
what you sad in your opening statemen.

All of the guiddines for the opening statement (see section XVIII, above) should be
followed here.

Preparation

Page 28 of 32



Before you begin the hearing it is best to prepare a generd outline of what the
closng statement will say.

Sincethereareinvariably surprisesat ahearing, you should edit your outline based
on what actudly happened.

Inshort hearings (ahaf day or less), your ability to outline during the course of the
hearing will be limited. Y ou will have to work off of short notes that you added
to your closing statement outline,

In longer hearings, you may have the luxury of editing your outline during the
course of the hearing.

If you will be submitting awritten argument following the hearing, you may want
to be very brief with the closing satement, saving the bulk of your arguments for
the written statement. No reason to give the other side advance notice of what
your pointswill be.

XXV. PrepareaClosng Brief or Written Argument

A. Y ou should plan to submit written arguments at the conclusion of every VR hearing.

1.

We recognize that there are some types of adminigrative hearings where the
decison to submit written arguments will be made case by case.

For example, in our office written arguments are not routindy submitted in al
Medicad or SSI hearings. On the other hand, it would be rare to not submit
written arguments following a specid education hearing.

In VR hearings, like specid education hearings, the medica, technologicd, and
legd issuestend to be of sufficient complexity that much is gained by getting your
arguments on paper.

B. What are the gods of your post-hearing written argument?

1.

2.

Y ou can summarize the evidence in alogicd, easy-to-understand fashion.
Y ou can lay out the rlevant law, regulation, policy and case law in amanner that

makes it easy for the ALJto grasp your arguments. Y ou are providing the ALJ
with the legd “hooks’ for granting a favorable decison.
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Y ou can discuss the evidence on both sides of an issue and explain why your
position should prevall.

Y ou can summarizethe strengths of your case and meet, head on, any weak points
inyour case.

Putting yoursdlf in the shoes of the ALJ, you should make his or her job easy.
Nothing is more satisfying than to see adecision that bears a striking resemblance
to your written arguments.

What should your written argument look like?

1.

Here again, your preparation will pay off if you have learned what kind of written
arguments the ALJ likes to see. For example, some AL Js will prefer that you
provide both lega arguments and proposed findings of fact/conclusons of law.

Generdly, there are three options for post hearing arguments. a short letter brief;
along letter brief or short memorandum of law; or a sandard memorandum of
law.

The short letter brief

1.

2.

3.

4.

We recommend this when your arguments are four pages or less.
It isthe preferred method when the law and facts are not unduly complicated.

Eventhough it isin letter form, you should use topicd headings to make it more
readable.

Thistends to be a standard approach for Socia Security/SSl hearings.

The longer letter brief or short memorandum of law

1.

2.

The choice of which to useislargdy amatter of syle.

We would not recommend the letter format if the argument isto go for more than
10 pages. The longer the argument, the greater need for topical headings and
subheadings.

If your opponent is usng a memorandum of law format, you may want to do the
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same.

The longer format givesyou the opportunity to expand on one or two complicated
issues of law, fact or medical fact.

Remember: Unlike courtroom judges, many AL Js do many hearings each week.
Most do not have law clerks or decison writers. Makeit short and easy to read.

The standard memorandum of law (or brief)

1.

Always use this format when you need to write 10 pages or more (unless your
ALJor the forum prefers a different style).

Generdly, thisisthe best format whenyou need to discuss multiple issues, with a
need for multiple headings and subheadings.

As your document gets longer, consder using atable of contentsto make it easy
for the ALJto review your arguments.

Do not usethe moreforma or longer document unless necessary. Most AL Jswill
be more impressed with a short document that getsright to the point and makes
his or her job an easier one.

When to do proposed findings of fact/conclusons of law

1.

2.

Thisis generdly done in addition to or as an addendum to your brief.
This could be an expected document under the rules of your forum.
Ask the ALJIif he or she prefersthat format.

If used, tailor your formet to the expected formet of the decision.

a For example, many adminigrative hearing decisonsarewritten inaformeat
the ends with “Findings’ and a“Decison.”

When does the written argument get submitted?

1.

2.

Redidicdly, you probably cannot haveit prepared to turn it in asthe hearing ends.

Typicdly, a minimum of two weeks should be requested for submitting written
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arguments.

3. If there will bea“briefing schedule,” push for a schedule that forces the agency to
submit its arguments fird.

XXVI. Post Hearing Evidentiary Development

A.

If you think you will need some extra time to obtain documents &fter the hearing, let the
ALJknow at the beginning of the hearing, if possible.

1 The ALJwill be more sympathetic to your request if you assure him or her thet the
evidence was timely sought and the delay is with the reporter.

2. Y ou should be prepared to tell the ALJwhy this evidenceis critical to your case.
3. The ALJ may point out that he or she is under some time condraints to issue a
decison. 'Y ou should then point out that thosetime limitsareto protect your client
and that your dlient would be willing to waive them to the extent that extratimeis

needed to secure evidence.

Sometimesyou will need to obtain additional evidence because anew issuecameup a the
hearing. In this case, you should have a strong argument for the extenson of time.
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